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STATEMENT OF ISSUES ON APPEAL 


1 	 DID THE TRIAL COURT COMMIT ERROR IN FAILING TO FIND ACT 99 
CONSTITUTES IMPERMISSIBLE SPECIAL LEGISLATION WHEN A 
GENERAL LEGISLATION COULD HA VE PROVIDED SIMILAR RELIEF 
STATEWIDE? 

2 	 DID THE TRIAL COURT COMMIT ERROR IN FAILING TO FIND 
DISTINGUISHING ISSUES IN BRADLEY PRECEDENT? 

3 	 DID THE TRIAL COURT IMPROPERLY GRANT JUDGMENT ON THE 
MOTION WHEN ISSUES OF FACT AND LAW EXIST ENTITLING 
PLAINTIFFS TO PREVAIL? 
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STATEMENT OF THE CASE 


TIns actIOn commenced on March 29, 2009 wIth the filmg of a Complamt, by 

Home BUIlders AssocIatIOn of South Carolma and the Tndent Home BUIlders 

AssocIatIOn (collectIVely, "HBA") seekmg a declaratory Judgment and mJunctIve relIef 

preventmg School DIstnct 2 of Dorchester County and the Board of Trustees for 

Dorchester School DIStnCt No 2 (collectively, "School DIStnCt") from Imposmg and 

collectmg Impact fees on new resIdential constructIon pursuant to 2009 S C Acts 99 

("Act 99") and ItS attendant ResolutIOn (R p 34-45) 

School DIStnCt tImely answered allegmg the valIdIty of Act 99 (R pp 31-33) 

Subsequently, School DIStnCt moved for Judgment on the pleadmgs, pursuant to Rule 

12(c), SCRCP (ROA, 46-54) On September 9, 2010, a heanng was held before the Hon 

Edgar W DIckson On March 11,2011 School DIStnCt'S motIon was granted (R pp 2­

10) HBA tImely filed a MotIon to Amend or ReconsIder Judgment, pursuant to Rule 

59(e), SCRCP, (R pp 75-78) which was demed on June 22, 2011 (R pp 11-12) On 

July 11, 2011 HBA tImely filed a NotIce ofAppeal 
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FACTS 


On or about February 11, 2009, the General Assembly of the State of South 

Carolma passed and enrolled Senate BIll 235 whIch became law on February 26,2009 as 

2009 S C Acts 99 ("Act 99") summanzed as 

SYNOPSIS AN ACT TO AUTHORIZE THE BOARD OF TRUSTEES FOR 
DORCHESTER SCHOOL DISTRICT NO 2 TO IMPOSE AN IMPACT FEE ON ANY 
DEVELOPER FOR EACH NEW RESIDENTIAL DWELLING UNIT CONSTRUCTED 
BY THE DEVELOPER WITHIN THE SCHOOL DISTRICT, TO PROVIDE THAT 
THE FUNDS ONLY MAY BE USED FOR THE CONSTRUCTION OF PUBLIC 
EDUCATION FACILITIES FOR GRADES K-12 WITHIN THE DISTRICT AND FOR 
THE PAYMENT OF PRINCIPAL AND INTEREST ON EXISTING OR NEW BONDS 
ISSUED BY THE DISTRICT, AND TO PROVIDE THAT THE IMPACT FEE SHALL 
BE SET AT AN AMOUNT NOT TO EXCEED THE COST THAT EACH 
ADDITIONAL DWELLING UNIT IMPOSES ON THE SCHOOL DISTRICT FOR 
PUBLIC EDUCATION FACILITIES 

On June 22,2009, School DIStnCt adopted the Resolution Imposmg the Impact fee 

(R pp 34-35) 

Appellants ("HBA") are asSOCIations whose members mclude bUIlders engaged m 

home constructIon and reSIdentIal development, domg busmess m School DIStnCt, who 

are now oblIgated to pay the Impact fee before receIVIng a certIficate of occupancy 

ApplIcable fees were charged to members of both ASSOCIatIons who paId under protest, 

reservmg nghts to contest the vahdIty of Act 99 and the authonty of School DIStnCt to 

Impose an Impact fee (R p 29) 

STANDARD OF REVIEW 

The standards controllmg a Judgment on the pleadmgs are set forth m Russell 

v ColumbIa, 305 S C 86,89,406 S E 2d 338, 339 (1991), as follows 

A Judgment on the pleadmgs agamst the plamtIff IS not proper If there IS 
an Issue of fact raIsed by the complamt whIch, If resolved m favor of the 
plamtIff, would entItle hIm to Judgment A Judgment on the pleadmgs IS 
In the nature of a demurrer All properly pleaded factual allegatIOns are 
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deemed admItted for purposes of the consIderatIOn of a demurrer When 
a fact IS well pleaded, any mferences of law or conclUSIOns of fact that 
may properly anse therefrom are to be regarded as embraced m the 
averment Moreover, a complamt IS suffiCIent If It states any cause of 
actton or It appears that the pi allllIff IS entttied to any relIef whatsoever 

(mtemal CItatIOns omttted) 

AddIttonally, Judgment on the pleadmgs agamst the plamttff IS "a drasttc 

procedure," Falk v Sadler, 341 S C 281,287, 533 S E 2d 350,353 (Ct App 2000), to be 

applIed only ''where there IS no Issue of fact raIsed by the complamt that would entttle 

piamttffto Judgment" Sapp v Ford, 386 S C 143, 146,687 S E 2d 47,49 (2009) Thus, 

the procedural Issue before the court at thIs pomt IS not whether Act 99 IS ulttmately 

unconstttutIOnal but only whether the HBA's Complamt ratses any legally VIable claIms 

In reVIewmg the propnety of grantmg Judgment on the pleadmgs, pursuant to 

Rule 12(c), SCRCP, the appellate court applIes the same de novo standard of reVIew 

employed by the CIrCUIt court Hambnck V GMAC Mortg Corp, 370 S C 118, 634 

S E 2d 5 (Ct App 2006) 

ARGUMENT 

I ACT 99 AUTHORIZING AN EDUCATION IMPACT FEE SOLELY 
FOR SCHOOL DISTRICT IS UNCONSTITUTIONAL SPECIAL LEGISLATION 

A 	 The ConstItutIon Specifically Prohibits SpeCial Laws Where a General 
Law Can Be Enacted 

South CarolIna's ConstttutIOn expressly prohIbItS specIallegtslatIOn m 

ArtIcle III, §34 whIch proVIdes m pertment part 

SpecIal laws prohIbIted 
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The General Assembly of thIS State shall not enact local or speCIal laws 
concermng any of the followmg subjects or for any of the followmg 
purposes, to WIt (none of the specIfied subjects are apphcable to thIS case) 

*** 
IX In all other cases, where a general law can be made apphcable, no 
speCIal law shall be enacted 

(R pp 58-59) ''The purpose of the prohtbitIon IS to make umform where possIble the 

statutory laws of thts State m order to aVOId duphcatIve or conflIctmg laws on the same 

subject Med Soc'y of S C V Med Umv of S C , 334 S C 270,279, 513 S E 2d 352, 

357 (1999) 

Not all local or speCIal legislatIon IS prohtbited Vahd spec1al or local legislatIon, 

however, reqUIres a showmg that the law m questIon contams a substantIal dIstInctIOn 

between the persons or subject matter to whtch 1t apphes and the persons and subject 

matter to whtch It does not apply In other words, the legislatIon demonstrates one or 

more umque class1ficatIOns that JustIfy It As stated m Shtlhto V C1ty of Spartanburg, 214 

S C 11,20,51 S E 2d 95,98 (1948) 

The language of the ConstItutIOn whtch prohtbits a speCial law where a 
general law can be made apphcable, plamIy ImplIes that there are or may 
be cases where a speCIal Act wIll best meet the exIgencIes ofa particular 
case, and m no WIse be promotIve of those evtls wmch result from a 
general and mdIscnmmate resort to local and speCIal legislatIOn There 
must, however, be a substantIal dIstmctIon haVIng reference to the subject 
matter of the proposed legislatIOn, between the objects or places embraced 
m such legislatIOn and the objects and places excluded The marks of 
dIstmctIOn upon whtch the class1ficatIOn IS founded must be such, m the 
nature of thmgs, as wtll m some reasonable degree, at least, account for or 
JustIfy the restnctIOn of the legislatIOn 

(emphas1s added) 
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For the prohIbitIOn not to apply a speCIal eXIgency or umque CIrcumstance must 

eXIst rendenng generallegtsiatton mapphcable Med Soc'y, 334 S C 270, 279 

The Supreme Court has recently reaffirmed Its pnor deCISIons and set forth a clear 

statement of the standards to be apphed m determImng the constItutIOnahty of speCIal or 

10callegtsiatIon m Charleston County School DIStnct v Harrell, 393 S C 552, 558, 713 

S E 2d 604, 608 (2011) 

We outlmed the framework to determme whether speCial 
legtsiatton eXIsts mKlzer v Clark 360 S C 86, 600 S E 2d 529 (2004) "A 
law IS general when It apphes umformly to all persons or thmgs WIthIn a 
proper class, and speCIal when It apphes to only one or more mdiVIduals or 
thmgs belongtng to that same class" Id at 92 600 S E 2d at 532 If the 
legtslatIon does not apply umformly, the mqurry then becomes whether 
the legtsiatton creates an unlawful classIfication Id at 93 600 S E 2d at 
532 However, the mere fact that a law creates a classrficatIon does not 
render It unlawful Id Instead, the constitutIOnal prombitIOn agamst 
speciallegtsiatton operates SImIlarly to our equal protection guarantee m 
that It prombitS unreasonable and arbItrary classIficatIons Id at 93 600 
S E 2d at 533 "A classIfication IS arbItrary, and therefore unconstItutIonal, 
If there IS no reasonable hypotheSIS to support It "Id Accordmgly, speCIal 
legtsiatton IS not unconstitutional where there IS "a substantial dIstmctIon 
havmg reference to the subject matter of the proposed legtslatIon, between 
the objects or places embraced m such legtslatIOn and the objects and 
places excluded" Horry County 306 SCat 419 412 S E 2d at 423 Thus, 
where a speCIal law WIll best meet the eXIgenCIes of a partIcular SItuatIon, 
It IS not unconstitutIonal Med Soc ofS C v Med Umv ofS C 334 S C 
270 279 513 S E 2d 352 357 (1999) "In other words, the General 
Assembly must have a logtcal basIS and sound reason for resortmg to 
speciallegtslatIon" Horry County 306 SCat 419 412 S E 2d at 423 
(cItatIOn omItted) 

Act 99 IS speCIal legtsiatton whtch does not dIstmgUIsh between School DIStnct 

and other school dIStnCts m the state and shows no umque eXIgency justIfymg speCIal 

authonty unavaIlable to school dIStnCtS generally 
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B SpecIal Laws Involvmg EducatIon Are Not Exempt From the 
ConstItutIonal ProhIbItIon Agamst SpecIal Laws Where a General Law 
Can Be Enacted 

Pnor to Harrell, some had argued that specIal laws InvolvIng educatIOnal matters 

were exempt from the constltutIOnal prohIbitlon of Art III, §34(IX) ThIs argument was 

soundly rejected In Harrell whIch held that, whIle the legIslatlve power may be broader In 

dealIng WIth school matters than WIth other matters, It IS not outsIde the hrmtatlon 

Imposed by the South CarolIna Constltutlon that no specIal law shall be enacted where a 

general law can be made apphcable 393 SCat 559-560 See also Horry Cnty v Horry 

Cnty HIgher Educ Comm'n, 306 S C 416,412 S E 2d 421 (1991) 

Act 99's apphcatIOn to a sIngle school dIStnCt, WIthout any pecuhar or umque 

conditlons, results In specIal treatment and VIolates the constltutIonal hmltatlon that no 

specIal law shall be enacted where a general law can be made applIcable 

Applymg the pnncipies for testIng specIal legIslatIOn embodIed In Harrell to Act 

99 mandates a findmg ofunconstItutlonahty 

I Act 99 IS a SpecIal Law 

Act 99's apphcatIOn to a sIngle school dlStnCt makes It a special law m that It 

applIes only to one member of the class ofschool dlStnCtS Wlthm the state 

11 School DIStrIct IS Not Umque 

Act 99 neIther embodIes a substantlal dlstmctIon among school dlStnCtS, between 

those embraced WIthIn It those excluded, nor IS reasonably necessary to best meet the 

eXIgencIes of the School DIStnCt'S SItuatIOn The ComplaInt alleges that the financIal 

needs of the School DIStnCt are not lImIted to the School DIStnCt but are the same as 

those of other school dlStnCtS faced WIth a grOWIng populatIon requmng the additlonal 
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facIhtIes (R pp 29-30) There IS no reason to SIngle the school DIStnCt grantIng It a 

fundIng vehIcle unavaIlable to other dIStnCtS 

The reqUISItes for findIng a speCIal law sufficIently umque to survIve a 

constttuttonal challenge are estabhshed In MedIcal SOCIety. 334 S C 270 To resolve the 

constttuttonahty of the act before It the court revIewed two pnor cases WhICh estabhshed 

the standards for untqueness The court CIted S C Pubhc ServIce Authonty v CIttzens & 

Southern NatIOnal Bank. 300 S C 142,386 S E 2d 775 (1989), whIch upheld 

speCIal legIslatton relatIng only to the Santee Cooper electnc utIhty 
allOWIng It to change ItS fiscal year to the calendar year We noted that 
Santee Cooper was umque SInce It was the only State agency Involved In 
the productIOn, sale, and dIstnbutIOn of electncIty, and that the Act In 
questIOn was enacted to address a speCIal condItt on faCIng thts umque 
agency AccordIngly, we concluded the Act before us was not prohIbIted 
speCIal legIslatIon 

Med Soc'y, 334 SCat 280 (Internal CItatIOns omItted) 

In the second case, Duke Power Co v S C Pubhc ServIce COmmISSIOn, 284 S C 

81,90,326 S E 2d 395, 400-401 (1985), speCIal legIslatIOn had been upheld 

allOWIng voters to approve a referendum grantmg the Greenwood 
County Power CommISSIon approval to sell ItS electnc utIlIty to Duke 
Duke challenged the Act on the ground of speCIal legIslatton We noted 
the Greenwood County Power CommISSIon had no power to sell ItS 
faCIlIty WIthout legIslatIve authonzatIOn, and the proposed transactIOn was 
uruque AccordIngly, the challenged Act was not prohIbIted speCIal 
legIslatIOn 

Med Soc'y, 334 SCat 280 (Internal CItatIOns omItted) 

USIng the standards set out above, the Court found the act at Issue constItutIonal 

due to the untque pOSItIon ofMUSC 

In thts case, MUSC IS a uruque State agency because It IS the only one that 
owns and operates an acute-care teachIng hospItal Further, the proposed 
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transactIOn regardmg hOspItal servICes IS one umque to MUSC Moreover, 
the fact that MUSC has no authonty to enter the proposed transactIOn 
wIthout legtslattve approval mdlcates such legtslatton IS necessary Smce 
the legtslature had a "logtcal reason and sound baSIS" for enactmg a 
specIal law authonzmg the proposed transactIOn, Act No 390 IS not 
unconstttuttonal speclallegtslatIOn 

J 

Unhke Santee Cooper, the only state run electnc proVIder, the Greenwood Power 

COITuntsSIOn, where a transactIon reqUlred legtslatIve approval, or MUSC, a proVIder of 

umque hospItal servIces, the School DIStnCt has no ratIOnal need for specIal treatment 

dlstmgulshmg It from other school dlStnCtS The School DIStnCt IS not the only dlStnCt m 

the State, It IS not mvolved m a transactIon requmng legtslattve approval, and It IS not the 

only proVIder ofeducattonal SerVIces m the State 

ill A General Law Can Be Made Appbcable 

As many school dlStnCtS are faced WIth growmg populatIOns requmng addlttonal 

factllttes, the Legtslature could easIly craft a law apphcable to all school dlStnCtS m the 

State provldmg an addItIonal fundmg stream extracted from new resIdentIal constructIon 

In fact, such a law already eXIsts covenng Impact fees South Carolma Development 

Impact Fee Act, S C Code Ann §§ 6-1-910, et seq (1999) ("Impact Fee Act") grants 

counttes, mumclpahtIes and certam other governmental servtce provIders the optIOn of 

tmposmg development Impact fees on new development reqUlrmg addItIonal or expanded 

factllttes The Impact Fee Act does not apply to school dlStnCtS The Legtslature, If It 

were so mc1med, could enact a law slmtlar to the Impact Fee Act for school dlStnCtS or It 

could expand the entttIes covered by the Impact Fee Act to mc1ude school dlStnCtS 

EIther approach would result m a general law WhICh would afford not only School 
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DIStnCt, but all school dIStnCtS, the powers provIded to School DIstnct under Act 99 

That It has not done so further underscores the specIal nature ofAct 99 

Because the Complamt alleges that a general law could be made applIcable, RBA 

has establIshed a przma jacze case that Act 99 VIolates the constttuttonal prohIbitton 

agamst speciallegtslatIOn 

II BRADLEY IS NOT CONTROLLING 

The court below relIed pnmanly on the Supreme Court's deCISIon m Bradley V 

Cherokee School DIStnCt No One of Cherokee County, 322 S C 181,470 S E 2d 570 

(1996), findmg that a sales tax for the benefit of a smgle Spartanburg County school 

dIStnCt dId not VIolate Art III, §34(IX) The Act m Bradley, IS dIstmguishable from Act 

99 m several aspects, not the least of whIch IS that Act 588 was not appropnate for 

generallegtslatton 

The Cherokee School DIStnCt was faced wIth repaymg bonds Issued pursuant to 

the School Bond Act, S C Code §§ 59-71-10, et seq, an act of general legtslatIOn 

applIcable to all school dIStnCtS In order to afford the dIStnCt some relIef, the 

Legtslature enacted Act 588, Acts and Jomt ResolutIOns, 1994, aptly entttied the 

"Cherokee School DIStnCt No One School Bond-Property Tax Rehef Act," ("Act 588") 

whIch specIfically authonzed the Impositton of a sales tax for a hmited purpose and ttme 

Subject to the reqUIrements of thIs act, the goverrung body of Cherokee 
County School DIstnct 1 may by resolutIOn Impose a one percent sales 
and use tax wIthIn Cherokee County for a specIfic purpose and for a 
specIfied penod of tIme to collect funds to be used to pay debt ServIce on 
general obhgatton bonds Issued pursuant to ArtIcle 1 of Chapter 71, TItle 
59 of the 1976 Code (School Bond Act) 

(R P 79) 
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Act 588 also Imposed other reqUIrements, mcludmg that the tax only be unposed 

after an approvmg referendum, based upon a resolutIOn specIfymg "the Improvements to 

be financed through the Issuance of' of the bond, "the maxImum tIme for whIch the tax 

may be Imposed," and "the maxImum pnncipal amount of [the] bonds to be Issued and 

repaid wIth the proceeds of the tax" (R p 79) 

Based on and m complIance wIth the terms of Act 588 the Cherokee School 

DIStnCt passed the appropnate resolutIOn and the resIdents of the County approved the 

tax by referendum Thereafter, the Bradley plamtIffs challenged the tax on several 

grounds, mcludmg that It VIolated ArtIcle III, §34(IX) of the S C ConstItutIOn 

In addressmg the applIcatIOn of ArtIcle III, §34(IX) to Act 588 the Supreme Court 

held that whIle educatIon IS not lffiffiune to the constItutIonal stnctures of ArtIcle III, 

§34(IX) "[a] law whIch IS specIal only m the sense that It unposes a lawful tax lImIted m 

applIcatIOn and mCIdence to persons or property wIthIn a certam school dIStnCt does not 

contravene the prOVISIons of ArtIcle III, §34(IX)" 322 SCat 186 (cItatIOn omItted) 

However, Act 99 dIffers from Act 588 to such a degree that It IS constItutIOnally 

defectIve 

FIrst, the sales tax under Act 588 was authonzed for the purpose of assIstIng the 

Cherokee School DIStnCt m repaymg speCIfic revenue bonds authonzed by the School 

Bond Act, whIch grants the power to Issue bonds to all dIstnCtS The bonds Issued by the 

Cherokee School DIStnCt are uruque to that dIStnCt and proVIsIons for therr repayment 

would not lend themselves to stateWIde legtslatIon 

Second, m Act 99, unlIke Act 588, there IS no lImItatIon on the use of the funds 

and they may be used not only for the payment of pnncipal and mterest on past and 
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future bonds, but also for un-bonded constructIOn (R pp 83-84) There IS no 

reqUIrement that the fees be lImIted to any partIcular project or that they be lImIted In 

tIme 

ThIrd, In Bradley the Supreme Court found It cntIcal that the tax must be "applIed 

umforrnly to all persons and property WIthIn the area affected" 322 SCat 186 The 

Impact fee authonzed by Act 99 falls on both sIdes of thIs equatIOn It falls to treat all 

property WIthIn the dIStnCt equally as It only applIes to property subject to new reSIdentIal 

constructIOn and It does not apply to all persons WIthIn the dIStnCt, but only to a 

"developer" constructIng "reSIdentIal dwellIng umt[ s] " (R p 83) AlternatIvely, If the 

Impact fee IS VIewed as a tax on new home buyers It falls to be applIed umfonnly to all 

persons WIthIn the dIStnCt as It IS only exacted from those mOVIng Into new constructIon 

Fourth, the sales tax pennltted by Act 588 IS a fonn of taxatIOn common 

throughout the State In contrast, the school Impact fee authonzed by Act 99 IS lImIted to 

a SIngle school dIStnCt Other school dIStnCtS may not benefit from thIs source of 

revenue 

Flfth, Act 588 allowed ImpOSItIon of the tax only after a referendum whIch 

afforded all those most lIkely to be subjected to the tax an opportumty to vote Act 99, on 

the other hand, allowed for ImplementatIon solely by a resolutIOn of the Trustees, (R p 

83) effectIvely barnng any conSIderatIOn by those most lIkely to be burdened WIth the 

Impact fee, those persons mOVIng Into new reSIdentIal constructIon 

The present facts before the court are suffiCIently dIfferent such that they cannot 

be construed as fallIng WIthIn the purvIew ofBradley 
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III THE COURT ERRED IN GRANTING SCHOOL DISTRICT 
JUDGMENT PURSUANT TO RULE 12(c) SCRCP 

A 	 HBA Has Stated a Sufficient Cause of ActIOn Challengmg the 
ConstItutIonahty of Act 99 to Preclude Dlsnussal at this Stage 

Takmg the allegatIOns of the HBA's Complamt as true, as reqUIred under Russell, 

305 S C 86, for a proper analysIs under SCRCP Rule 12(c), HBA has sufficIently stated 

a cause of action to survlVe a motIon to dIsmIss pursuant to SCRCP Rule 12( c) The 

Complamt alleges that the fundmg needs of School DIStnCt are not uruque, equally 

applymg to many, If not all, other school dlStnCtS wlthm the State of South Carohna (R 

pp 29-30) Other school dlStnCtS wlthm the State are sImIlarly SItuated m that they are 

reqUIred to construct or expand facIlItIes m order to meet the demands of a growmg 

populatIOn The Complamt further alleges that the purposes of Act 99 can be equally 

fulfilled by generallegtslatIon apphcable to all school dlStnCtS Wlthm the State of South 

Carolma (R P 30) As argued supra, these two elements form the lynchpms of 

determInIng the constItutionalIty of the Act 99 

The standards for reVlewmg a Judgment on the pleadmgs establIshed m Russell, 

305 S C 86, are that 

A Judgment on the pleadmgs agamst the plamtIff IS not proper If there 
IS an Issue of fact raIsed by the complamt whIch, If resolved m favor of the 
plamtIff, would entItle hIm to Judgment [A] complamt IS suffiCIent If It 
states any cause of actIOn or It appears that the plamtIff IS entitled to any 
relIef whatsoever 

(mternal cItatIOns omItted) School DIStnCt has been Improperly granted Judgment 

on the pleadmgs pursuant to SCRCP Ru1e 12(c) 
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B BBA Bas Alleged That School District's Situation Is Not 
Sufficiently Umque To Justify Special Legislation 

The Office of the South Carohna Attorney General In considenng the 

constItutIOnal vahdity of Act 99 opIned 

In order to detenmne whether a general law may be made 
apphcable, we must gaIn an understandmg of the Legtslature's reasonIng 
for specIfically alloWIng Dorchester County School DIStnCt No 2 to 
Impose an Impact fee when to our knowledge, the Legtslature has not 
granted such authonty to any other school dIStnCt In the State The 
legislation Itself IS devOid of any fmdmgs as to why Dorchester School 
District No 2 m partIcular should be granted such authority Thus, 
we would have to gaIn knowledge of facts surroundmg the passage of the 
legtslatIOn to make thts determInatIon TIns Office, unlIke a court, does 
not have the authonty to InvestIgate and make factual determInatIOns Op 
S C Atty Gen, August 13, 2008 Therefore, we are not In a posItIon to 
determIne whether a specIal crrcumstance eXIsts WIth regard to 
Dorchester School DIStnCt No 2 to make It ImpossIble to create a general 
law and reqUIre the Legtslature to enact specIal legtslatIOn TIns 
determInatIOn must ultImately be made by a court 

S C A GOp, dated July 7, 2009, Requested by Rep Tracy R Edge (emphasIs 

added) 

The Attorney General's Opiruon concludes WIth respect to the constItutIOnahty of 

Act 99 pursuant to proVISIOns of ArtIcle III, §34(IX) 

However, after makIng factual determInahons as to whether a general law 
can be made apphcable to the tmpOSItIon of Impact fees by school dIStnctS, 
we belIeve a court could find that the legtslatIOn VIolates the prohIbItIon on 
speciallegtsiahon pursuant to artIcle III, sechon 34 

HBA has pled suffiCIent facts to estabhsh that Act 99 lacks the reqUISIte 

level of uruqueness JustIfYIng specIal legtslatIOn, thus rendenng the Act 

unconstItutIonal HBA has presented a przma faCIe case suffiCIent to defeat a Rule 

14 




12(c) challenge and should be penmtted to develop the factual baSIS to prove ItS 

case at tnal 

C The Lower Court Imposes an Improper Pleadmg Standard 

The lower court held, "[t]hose attackIng the valIdIty of the legIslatIon have the 

burden to negate every conceIvable baSIS whIch mIght support It "(R p 5, Internal 

cItatIon Olmtted) In contrast, Russell holds that, "a complaInt IS sufficIent If It states any 

cause of actIon or It appears that the plaIntIff IS entItled to any rehef whatsoever" 305 

Seat 89 

CONCLUSION 

TakIng the allegatIons alleged In the ComplaInt as true, HBA has made a 

przma facze case that Act 99 IS constItutIOnally defectIve In that It IS a specIal law 

WIthOut a uruque baSIS where a general law could have been enacted HBA has 

demonstrated that the Complamt alleged sufficIent Issues of fact whIch, If 

resolved m therr favor, would entItle them to a prevatlmg Judgment thereby 

precludmgJudgment on the pleadmgs pursuant to Rule 12(c) of the South 
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Carolma Rules of CIVIl Procedure requmng a reversal of the lower court 

November 18,2011 Respectfully SubmItted, 
ColumbIa, SC 

Fred A Gertz 
Phong T Nguyen 
GERTZ & MOORE 
1416 Laurel St 
PO Box 456 
ColumbIa, SC 29202 
(803) 252-1524 
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